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EDUCATI ON ASSOCI ATI ON OF PASSAI C,
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SYNOPSI S

The Public Enpl oynent Rel ati ons Conm ssion decides the
negotiability of certain sections of the expired agreenent
bet ween the Passai c Board of Education and the Education
Associ ati on of Passaic. The Conmi ssion finds: the renoval of
derogatory material in personnel files to be not mandatorily
negoti able; a portion of a sick |leave provision to be mandatorily
negoti abl e because the clause permts the restoration of sick
| eave days used in the limted instances where the enpl oyer
itself excluded enpl oyees from school; a provision that requires
t hat enpl oyees i medi ately report cases of assault suffered by
them or students to be a governnental policy determ nation of who
interacts with the police and the courts and to be not
mandatorily negotiable; a provision requiring that upon
notification by a teacher that a child needs attention, the
princi pal shall arrange for a conference to be not mandatorily
negoti abl e; a provision that teachers shall not be required to
mai ntain a record of absences or tardiness to be not mandatorily
negoti abl e; a provision concerning the qualifications for nentors
to be not mandatorily negotiable; and a provision requiring that
all training progranms conducted outside the teacher workday, work
year and during the sumrer shall be voluntary to be not
mandatori |y negoti abl e.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON
On Cctober 26, 2005, the Passaic Board of Education
petitioned for a scope of negotiations determ nation. The Board
seeks a determ nation that certain sections in its expired
col l ective negotiations agreenent with the Education Associ ation
of Passaic are not mandatorily negoti able and cannot be incl uded
in a successor contract.
The parties have filed briefs and exhibits. The Association
has submtted the certification of its president. The Board has

submtted the certifications of the Acting Supervisor of Early

Chi | dhood Education, the Director of Curriculumand Staff
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Devel opnment, the Supervisor of Language Arts Literacy, and the
Director of Gants. These facts appear.

The Association represents certified teaching staff nenbers
and other titles. The parties’ collective negotiations agreenent
expi red on June 30, 2005. The parties are in negotiations for a
successor agreenent. The Association sought to carry over into
t he successor contract sections in the expired contract that the
Board believed are not mandatorily negotiable. This petition
ensued. The parties’ briefs have elimnated di sputes over the
meani ng and negotiability of many provisions which we accordingly
do not address.

Qur jurisdiction is narrow. Ridgefield Park Ed. Ass'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

"The Comm ssion is addressing the abstract issue: is the subject
matter in dispute within the scope of collective negotiations."
We do not consider the wi sdomof the clauses in question, only

their negotiability. In re ByramTp. Bd. of Ed., 152 N.J. Super.

12, 30 (App. Div. 1977).

Local 195, IFPTE v. State, 88 N.J. 393 (1982), sets the

standards for determ ning mandatory negotiability:

[ A] subject is negotiable between public
enpl oyers and enpl oyees when (1) the item
intimately and directly affects the work and
wel fare of public enpl oyees; (2) the subject
has not been fully or partially preenpted by
statute or regulation; and (3) a negotiated
agreenent would not significantly interfere
with the determ nation of governnenta
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policy. To decide whether a negoti ated
agreenent would significantly interfere with
the determ nation of governnmental policy, it

i s necessary to balance the interests of the
public enpl oyees and the public enpl oyer.
When the dom nant concern is the governnent’s
manageri al prerogative to determne policy, a
subj ect may not be included in collective
negoti ati ons even though it may intimtely

af fect enpl oyees’ working conditions. [Ild.

at 404- 405]

Article 4.5C provides:

Enpl oyees may request that all derogatory
material in the permanent personnel file be
removed. The decision to renove the
derogatory material fromthe pernanent
personnel file shall remain in the sole

di scretion of the Superintendent, who wll
not unreasonably w thhold consent for the
removal of the derogatory material. Nothing
in this section shall prevent the enpl oyee
from chal | engi ng the Superintendent’s
decision in the grievance procedure.

The Associ ati on concedes that the | ast sentence i s not

mandatorily negotiable. Morestown Bd. of Ed., P.E.R C. No. 94-

21, 19 NJPER 455 (124215 1993). It asserts that the rest of the
section is negotiabl e because the superintendent retains sole
discretion to grant a request. But the second sentence
establishes a contractual duty not to unreasonably w thhold
consent. It restricts the Board s prerogative to determ ne when
to renove derogatory material and is therefore not mandatorily

negoti able. Wnslow Tp. Bd. of Ed., P.E.R C. No. 2000-95, 26

NJPER 280 (31111 2000).
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Article 18.3 is entitled Sick Leave. Section 18.3C

provi des:

C. Absence due to exclusion by any building
nurse, the Board Physician, Board
Al ternate Physician or Nurse Supervisor
because of an enpl oyee contracting a
contagi ous or infectious disease at
hi s/ her residence or while discharging
hi s/ her responsibilities, shall not be
counted as sick | eave and no deduction
of salary for the inposed | oss of tine
shal |l be made. The below |isted
i nfectious or contagi ous di seases
represent an all-inclusive |ist of
recogni zed exclusions. Entitlenent
under this Article shall be according to
the follow ng fornul a:

(1) Childhood di seases: Measl es, Rubell a,
Chi ckenpox, Munps - per contract limt
(15 days).

(2) Unconplicated cases of Conjunctivitis -
2 days

(3) Strep Throat - 2 days (Must be verified
by a physician’s report)

(4) Hepatitis - per contract limt (15 days)

(5) Nui sance di seases - Scabies, |npetigo,
Pedi cul osi s, Ringworm - non contagi ous
once treated - no days honor ed.

Al'l cases of disease identified in
Article 18.3C(1), (2), (4) [above] nust be
verified by a physician’s report to entitle
t he enpl oyee to restoration of any sick |eave
days.

Al'l conplications of the above nust be
i ndi vidually judged by the Board Physician or
his alternate physician. Enployees who are
grant ed non-chargeabl e days as a result of
the application of this Article shall be
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notified of the nunber of days restored to
their account by the Payroll Departnent.

The Board argues that N.J.S. A 18A:30-1 preenpts this
section. That education | aw provides:

Sick | eave is hereby defined to nean the
absence fromhis or her post of duty, of any
per son because of personal disability due to
illness or injury, or because he or she has
been excl uded from school by the school
district’s nmedical authorities on account of
a contagi ous di sease or being quarantined for
such a disease in his or her inmmediate
househol d.

It maintains that this | aw requires that enpl oyees taking sick

| eave actually be sick and asserts that under Chathanms School

Dist. Bd. of Ed., P.E.R C. No. 2006-16, 31 NJPER 296 (Y116 2005),

a provision cannot establish periods of presunptive disability
for conditions except pregnancy. It also argues that this
section changes the statutory definition of sick | eave by

al | owi ng enpl oyees not to be charged for absences due to

speci fied sicknesses.

The Association argues that N.J.S. A 18A: 30-1 does not
preenpt this section because the cited absences are considered
sick |l eave and are initially counted as such, subject to being
rest or ed.

This section is mandatorily negotiable. |Its premse is that
a Board doctor or nurse has excluded an enpl oyee fromthe school
gi ven one of the specified conditions. If an enployee has not

been excl uded, the enployee will not be able to recover any sick
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| eave days. |If an enployee asserts that he or she has one of the
specified conditions, the Board' s doctor can require the enpl oyee
to verify that the condition exists and | ater reexam ne the

enpl oyee to verify that the condition is continuing. W do not
read this section as entitling enployees to take sick | eave days
if they no longer continue to be sick froma specified condition;
instead, we read the section as cappi ng the nunber of
legitimately used sick | eave days that can be restored for a
specified condition. W add that parties may negotiate a greater
nunber of sick | eave days than the statutory mninum State v.

State Supervisory Enployees Ass’'n, 78 N.J. 54, 80-82 (1978).

This section essentially granted a greater benefit by allow ng
the restoration of sick |eave days used in the |imted instances
where the enployer itself excluded enpl oyees from school

Conpare City of East Orange, P.E.R C. No. 99-34, 24 NJPER 511

(7129237 1998) (declining to restrain arbitration of grievance
seeking restoration of sick |eave days taken for work-rel ated
injury).

Article 21 is entitled Protection of Enployees. Sections
21.2A and B require that enpl oyees imedi ately report cases of
assault suffered by themor their students. Section 21.2C
provi des:

Such notification [of cases or assault] shal
be imedi ately forwarded to the

Superintendent by the building principal or
i mredi at e supervi sor who shall conmply with
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any reasonabl e request fromthe enpl oyee for
any information in the possession of the
Superintendent relating to the incident or

t he persons involved and shall act in
appropriate ways as |iaison between the

enpl oyee, the police and the courts.

This section is not mandatorily negotiable. The
determ nations of who interacts with the police and the courts
and how that responsibility will be carried out are matters of
governnmental policy. Enployees may negotiate for a right to
request information about assaults on them subject to a board’s
right to deny requests that are unreasonabl e given denonstrable
concerns about the confidentiality of ongoing crimnal
proceedi ngs or student records. This provision, as witten,
sweeps beyond a sinple procedural right to request information
and unduly restricts the Board s right to deny inappropriate
requests.
Article 22 is entitled Mintenance of C assroom Control and

Di scipline. Section 22.2 provides:

When in the judgnment of the teacher, a

student requires the attention of the

princi pal, assistant principal, a counselor,

psychol ogi st, physician or other specialist,

he/ she shall inform his/her principal or

i mredi at e supervisor. As soon as possible,

after notification by the teacher, the

princi pal or imredi ate supervisor shal

arrange for a conference with the teacher, an

appropriate specialist and himherself, to

di scuss the problem and to deci de upon
appropriate steps for its resolution.
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In Nutley Bd. of Ed., P.E.R C. No. 80-33, 5 NJPER 401

(710208 1979), we addressed a provision with an identical first
sentence and a subsequent clause that called for a pronpt child
study referral. W held that the provision primarily invol ved
educati onal policy concerning the welfare and eval uati on of
students and was thus not mandatorily negotiable. Wile the
provision in this case calls for a conference rather than a
referral, the focus of the clause is still on student welfare and
eval uation. The provision is not sinply a procedural right to
alert the adm nistration about a problem \Wen intervention is
requi red and how and by whom are matters of non-negoti abl e
educational policy.
Article 26 is entitled Non-Teaching Duties. Sections 26.1

and 26.2 provide:

Teachers shall not be responsible for posting

and/ or bal ancing nonthly attendance reports

for classroons/ honeroons. Teachers wl|

report attendance to the office once per day

by marking the appropriate attendance form

with the appropriate synbol for “absent” or

“tardy.” The Superintendent shall designate

the appropriate form

The formreferenced in 26.1 (above) shall be

the only formof reporting attendance used

wi thin the school system No teacher shal

be required to list nanmes of absent or tardy

students for the office nor shall they be

required to maintain a record of those absent

or tardy.
The Board asks for a declaration that Section 26.2 is not

mandatorily negotiable. It does not contest the negotiability of
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Section 26.1. W have quoted it because the Association asserts
that the two sections nust be read together.

Prohi bitions on assigning clerical duties incidental to a
teacher’s primary responsibilities are not mandatorily

negoti able. Bayonne Bd. of Ed., P.EER C. No. 87-109, 13 NJPER

268, 269 (918110 1987). Maintaining attendance registers for a
teacher’s own classes is an exanple of such a non-negotiable

assignnent. Holland Tp. Bd. of Ed., P.E.R C. No 2002-47, 28

NJPER 150 (133051 2002); Garfield Bd. of Ed., P.E.R C. No. 90-48,

16 NJPER 6 (921004 1989). W agree with the Associ ation that
teachers can negotiate protection against having to maintain
school -w de attendance registries for the main office, but this
provi sion prohibits the Board fromrequiring teachers to maintain
attendance registers for their own students as well as to submt
lists of their absent and tardy students to a central office.
Section 26.2 is therefore not mandatorily negoti abl e.
Article 27 is entitled Mentoring. Section 27.3 provides:
QUALI FI CATI ONS OF MENTORS. Applicants nmust neet the follow ng cr
A They must be tenured.
B. They should currently teach or be
experienced in the sane field of study/
di sci pline as the new teacher being

mentored, if possible.

C. They shoul d not have served as a nentor
the previous year, if possible.
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N.J.A C 6A 9-8.4(d)1 provides that a board nust inplenment a

pl an for mentoring novice teachers and nust provide criteria for
sel ecting nentor teachers. The regulation then specifies nine
criteria that a plan nust include at a mninum The Board argues
that this regul ation preenpts negotiati ons over Section 27.3.
The Association responds that this provision sets nore stringent
criteria than those specified in the regul ation.

We conclude that the provision is not mandatorily
negoti able. The regul ati on does mandate the nine m ni num
criteria and this section stops short of neeting them For
exanple, the mnimumcriteria require that a nentor teacher have
“denonstrat ed exenplary command of content area know edge and of
pedagogy.” Further, setting the qualifications for a teacher to
be chosen to nentor novice teachers is a matter of educati onal

policy. Ridgefield Park; State Supervisory (pronotional criteria

are not mandatorily negotiable).
Article 28 is entitled Professional Devel opnment. Section
28.5 provides:
Al'l programs conducted by the D strict
out si de the teacher workday, work year,
during the summer or during breaks in the
cal endar shall be voluntary and conpensated
at the hourly rate set forth in Section 10.8
of this agreenent.
The Board argues this restriction on its ability to train
teachers will adversely affect the quality of instruction. The

Board has subnmitted certifications explaining the necessity of
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requiring training outside the regular work schedule in certain

i nstances connected to vital educational progranms. For exanple,

t he Supervisor of Language Arts literacy has expl ai ned why summer
training is necessary for teachers of the many students in
Passai ¢ schools who have limted proficiency in English. One of
the principal methodol ogies used in ESL instruction is the

Shel tered Instruction Qobservation Protocol (SIOP) and the New
Jersey State Departnent of Education has initiated a professional
devel opnent programthat has as its centerpiece training SIOP
coaches during the sumrer and then having them nentor other
teachers. The Acting Supervisor of Early Chil dhood Education has
expl ai ned why a Hi gh/ Scope training programfor preschool
teachers cannot be done within the regular work schedul e. That
programrequires 20 days of training, which the district provides
intensively during two sumrer weeks and one February vacation
week. Taking preschool teachers out of the classroomfor 20
school days during the year would hurt the continuity of

preschool instruction. The Director of Curriculumand Staff

devel opnent has expl ained that summer training is an integral

part of professional devel opnent for Literacy Coaches devel oped
by the Departnent of Education. Finally, the Director of Gants
has expl ai ned why several grant-funded projects require intensive

pai d professional devel opnent for teachers during the sumrer and
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after the school day. The Association has not submtted
certifications disputing these expl anati ons.

We find not mandatorily negotiable the requirenent that all
pr of essi onal devel opnent prograns outside the normal work
schedul e be voluntary. The Board has denonstrated that this
absolute rule would significantly interfere with its ability to

provi de necessary training to its enployees. The Association’s

reliance on Garfield Bd. of Ed., P.E. R C. No. 90-48, 16 NJPER 6

(921004 1989), is msplaced. That case involved restrictions on
nmeeti ngs before weekends or holiday; this case involves
restrictions on training, sone of which can occur only during the
summer. The Board has not chall enged the negotiability of the
conpensati on conponent of this provision. W need not address
that issue further.

ORDER

Section 18.3C is mandatorily negotiable. The follow ng are

not mandatorily negotiable: second sentence of section 4.5C
sections 21.2C, 22.2, 26.2, 27.3; and the requirenent in 28.5
that all professional devel opnent prograns outside the norma
wor k schedul e be vol untary.

BY ORDER OF THE COWM SSI ON

Chai rman Hender son, Conm ssi oners Buchanan, D Nardo, Fuller, Katz
and Watkins voted in favor of this decision. None opposed.

| SSUED: March 30, 2006

Trenton, New Jersey



